A Taxing Settlement by Dagan, Hanoch & White, James J.
University of Michigan Law School
University of Michigan Law School Scholarship Repository
Articles Faculty Scholarship
2003
A Taxing Settlement
James J. White
University of Michigan Law School, jjwhite@umich.edu
Hanoch Dagan
University of Michigan Law School, hanoch.dagan@law.columbia.edu
Available at: https://repository.law.umich.edu/articles/1535
Follow this and additional works at: https://repository.law.umich.edu/articles
Part of the Business Organizations Law Commons, Legal Remedies Commons, Litigation
Commons, and the Torts Commons
This Article is brought to you for free and open access by the Faculty Scholarship at University of Michigan Law School Scholarship Repository. It has
been accepted for inclusion in Articles by an authorized administrator of University of Michigan Law School Scholarship Repository. For more
information, please contact mlaw.repository@umich.edu.
Recommended Citation
White, James J. "A Taxing Settlement." H. Dagan, co-author. Law Quad. Notes 45, no. 3 (2003): 72-6. (Essay based on a talk entitled
"Government, Citizens, and Injurious Industries: A Case Study of the Tobacco Litigation," delivered by H. Dagan in May 2002 to the
Detroit Chapter of the International Assoc. of Jewish Lawyers and Jurists, and on the article "Governments, Citizens, and Injurious
Industries." H. Dagan and J. J. White, co-authors. N.Y.U. L. Rev. 75, no. 2 (2000): 354-428.)
Th following e . av zs ba ed on the ta ll· 
"Goremment. iti:.:en . and lnjunous Indu trzc : 
'ase tud1 of the Tobacco Litzgation," 
delivered bv Hanoch Dagan la "t \ Iav to the 
Detrozt hapter of the lntemat10nal s ·ociation 
of Jew1 h Lawver and Jurist , and on the art1cle 
" 701•emment , Citz;: ns, and ln7uriou, 
Indu tne , " bv Dagan and Jame J. \ \'hite,'fo, 
which appeared rn .... 5.2 ew York niver 11) 
a\\ Re\ ie\\ 35-1---P (J\Iav woo). 1 he author 
hold conflzctmo view on the underlvmo i sue of 
thi · topzc. t bacco companv product habzlztv 
Profe sor Dagan hold the po ition that tobacco 
companies are liable for harm done bv the1r 
products., Profe ·sor \\ hite argues tlwt tobacco 
compames are not liable for harm done bv their 
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Our analysis of the settlement 
concludes that some of the quid 
pro quo given by the states to the 
tobacco manufacturers is actually 
at the expense of third parties: 
competitors (and hence future 
consumers) and injured smokers. In 
particular, we show that the 
tobacco settlement secured two 
things for the tobacco companies: 
at least momentary safety from 
bankruptcy and protection against 
competition. 
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Our principal quarrel with the 
settlement as an agreed 
resolution of a tort claim is that 
some of the terms - reducing 
payments by the participating 
manufacturers if they lose market 
share to outsiders and inviting 
the states to enact a tax that 
deters new market entrants -
improperly redistribute costs from 
the tobacco companies' 
shareholders to their consumers. 
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Conclusions 
d n t laim that 
Because the settlement revenues 
go to identifiable beneficiaries 
in most states, persons in every 
state will shortly regard these 
benefits as an entitlement. The 
incentive of state officials to 
maintain the revenues will be 
correspondingly enhanced by the 
knowledge that particular, local 
voters depend on this revenue. 
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